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Introduction 

Most international regimes serving community interests provide for mechanisms to ensure 

compliance with the commitments entered into by States parties. Such regimes are those, which 

do not serve the interests of a particular State or a small group of States but the interests of the 

community of States or humankind, including future generations. The following considerations 

are based upon the assumption that international treaties dealing with community interests by 

now constitute a particular type of international treaties. It is well established in recent 

international law instruments and confirmed in academic writings, that certain community 

interest related regimes exist. To name some prominent examples: These are the Global 

Compact for Migration1 – which is “a non-legally binding”2 instrument – also the Paris 

Agreement on Climate Change,3 the United Nations Convention to Combat Desertification in 

 
1 Global Compact for Safe, Orderly and Regular Migration (GCM), A/RES/73/195 of 19 December 
2018. 
2 See the wording in para. 7 of the Preamble. 
3 https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement. 
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those Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa, 

1994 (Desertification Convention),4 the Convention on Biological Diversity, 1992,5 the Vienna 

Convention for the Protection of the Ozone Layer,6 including the Montreal Protocol of 1987.7 

However, reference is not only made to the interests or concerns of the international community 

in treaties focusing on the protection of the environment but a similar approach is taken in the 

context of the protection of human rights. For example, the Universal Declaration of Human 

Rights, 1948 refers to a “common standard of achievement for all peoples and all nations”. It is 

finally acknowledged that the UN Convention on the Law of the Sea is to be considered a 

regime, which, at least in part, serves the interests of the international community. 

 

The reference to community interests in international law is not a recent phenomenon, on the 

contrary.8 One of the earliest references of international jurisprudence to the existence of 

community interests may be seen in a dictum of the International Court of Justice (ICJ) in its 

Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide 

(Advisory Opinion)(1951). The efficiency of such regimes depends upon the global or near 

global participation of the international community. This is why mechanisms for ensuring 

compliance are of particular relevance as can be seen in the struggle against climate change. 

Compliance Control 

There exists quite an array of tools ranging from compliance control, which may be undertaken 

by the actor concerned before and during the relevant activity, such as environmental impact 

assessments. The International Seabed Authority has developed a new mechanism, an 

environmental development plan to be submitted by an applicant as the basis for an 

authorization of the exploitation of mineral resources from the deep seabed (the Area). 

Additional or supplementary mechanisms undertaken by an international organization or a 

group of States are various forms of verifications such as on-site inspection as provided for 

under the auspices of the International Atomic Energy Agency. The particularity of such 

 
4 ILM, vo. 33 (1994), p. 1328; it states in the second preambular paragraph “Reflecting the urgent 
concern of the international community, including States and international organizations, about the 
adverse impacts of desertification and drought.” 
5 ILM 31 (1992), 822. 
6 ILM vol. 26 (1987), 1529; The Convention speaks in the third preambular paragraph that “biological 
diversity is a common concern of humankind”. It is to be noted that this treaty rather refers to the 
human being whereas other international treaties equally establishing that they serve the interest of 
the international community rather refer to States. 
7 UNTS, vol. 1522 (1989), p.3. 
8 See the contributions in Eyal Benvenisty/ Georg Nolte and K.Yalin-Mor,(eds.), Community Interests Across 

International Law, OUP, Oxford, 2018. 
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mechanisms is that they are undertaken externally and thus constitute a more severe interference 

with the sovereignty of a given State. A standard monitoring mechanism is the reporting system, 

which has been inaugurated by the mandates system of the League of Nations and further 

developed and refined under the UN human rights regime. All these monitoring systems are 

used in regimes serving community interests such as human rights regimes, the growing corpus 

of international environmental law, the international protection of human health etc. The 

efficiency of all these monitoring systems is being questioned.  Generally, one may argue that 

the efficiency depends upon the cooperation of the States concerned, the accuracy of their 

feedback and whether and to what extent enforcement mechanisms exist and are implemented.  

Enforcement mechanisms 

It is common to distinguish between confrontational and non-confrontational means of 

enforcement. Confrontational means are, for example, the withdrawal of privileges of 

membership. This sanction seems to be favored by the mass media although implementing such 

a sanction may be counterproductive. Excluding a State from participating in a forum of a 

human rights treaty, for example, or even ending the membership in this treaty has certainly a 

negative impact on the international reputation of the State concerned but it also ends the human 

rights commitments of that State in future. From the point of view of the attempted universality 

of human rights commitments such a result does not conform with the principle that community 

interest driven treaties should have the widest possible application.  

Certain treaties provide for the possibility to use trade restrictions as a means of enforcement. 

This approach has had a positive effect concerning the universal implementation of the 

Montreal Protocol for the protection of the Ozone layer. There is also the practice of States to 

unilaterally implement trade restrictions to counter violations of environmental or human rights 

standards or alleged violations of international security demands. Such sanctions, not provided 

for by a treaty protecting community interests, may, however, be problematic from the point of 

view of public international Law. There will be the question of the legitimacy of such unilateral 

sanction. This question does not arise in general if the sanction is provided for in the community 

interest related-treaty concerned. Only then, the potential sanction is covered by the consent to 

this particular treaty and the necessary connection between the inherent value of that treaty 

justifying it as community-related. The treaty body of the International Covenant on Economic, 

Social and Cultural Rights has, for example, criticized the sanctions against Iraq under Sadam 

Hussein.  
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In addition, targeted sanctions – a sanctions system developed  to supplement sanctions against 

States - having for objective the fight international terrorism and issued under the responsibility 

of the Security Council were criticized from the point of international human rights. In 

consequence, the procedure concerning their adoption and implementation was modified.  

Means to enforce community interests should not be adopted and implemented disregarding, 

for example, international human rights standards. A balance must be found between the 

objective pursued and international standards protecting other community interests such as 

human rights, the rights of indigenous people or the freedom of trade. As it was established in 

the WTO Tuna cases, an individual State must not impose its national environmental standards 

on other States even if such national standards would be beneficial for the international 

situation. 

Some regimes attempt to ensure compliance through non-confrontational means. These may be 

financial assistance, compliance assistance, transfer of technology or capacity building. A prime 

example to that extent is the Convention on the Protection of Biodiversity, which provides for 

a sophisticated system of incentives, transfer of technologies and funding. Whether such 

regimes are effective is again a matter whether and to what extent the State parties cooperate. 

The funding of Brazil for protecting the tropical rainforest provides an example for the 

occasional tensions between Brazil and the funding States.  

To ensure compliance via international courts and tribunals, international as well as national 

ones 

The international treaties concerning the management of community interests do not provide 

for dispute settlement mechanisms tailored to the particular objective of these regimes. They 

mostly refer to a traditional form of arbitration. These arbitration systems have, so far, not been 

used.  

So far, international dispute settlement institutions such as the ICJ, ITLOS and Arbitration have 

only rarely had the opportunity to decide on disputes, concerning the interpretation or 

implementation of a community interest oriented regime. One has to realize that such claims 

have de facto been moved to the jurisdiction of regional human rights courts or to the 

jurisdiction of national courts.  

To invoke community interest oriented treaties before court with the view of their 

implementation and enforcement entails particular procedural challenges. These challenges are 

amongst others, which State may claim to have a legal interest in the compliance of the treaty 
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in question and which State may have standing. In other words, does standing follows having a 

legal interest or is it necessary to invoke a right? An alternative would be to consider individual 

States  as agents of the international community comparable to States prosecuting on the basis 

of universal criminal jurisdiction crimes such as piracy or crimes against humanity. A further 

challenge to international or regional courts is whether such courts by their composition and 

considering their procedure are adequately prepared to judge upon legal disputes based upon 

community interest guided treaties. Comparable challenges exist for national courts if they have 

to decide upon claims of individuals, invoking the violation of regimes (international or national 

ones) serving community interests, such as the ones on climate change or on measures fencing 

in the Covid 19 pandemic. The same problems arise if States remain inactive whereas claimants 

request particular activities to be undertaken claiming that otherwise their individual rights 

would be violated. The question must be raised whether in such situation, individual claimants 

really invoke individual rights or are they serving the interests of the international community 

as kind of agent? The additional challenge for the national courts is to respect in deciding such 

cases the separation of powers between the judiciary and the legislature at the national level.  

 

The record of the international as well as of the national jurisprudence is mixed. The 

International Court of Justice has early on accepted that treaties serving community interests 

exist and that this had procedural consequences. The Court stated that:  

“[i]n such a convention [Genocide Convention] the contracting States do not 

have any interests of their own; they merely have, one and all, a common interest, 

…”That common interest implies that the obligations in question are owed by 

any State party to all the other States parties to the Convention.”9  

This approach has been followed by the ICJ in the dispute between The Gambia  and Myanmar10 

in its Order on Provisional Measures of 23 January 2020 11 and confirmed in its judgment of 22 

July 2022.12 The Court further referred to its jurisprudence in the case concerning Questions 

 
9 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide (Advisory 

Opinion) [1951] ICJ Rep 15, 23. One may also refer to the Advisory Opinion of the ICJ on Reparations for 

Injuries suffered in the Service of the United Nations, [1949] ICJ Reports, 185 in which it refers to the 

international community creating an entity possessing objective international personality. Concerning the 

analysis of the jurisprudence of the ICJ on this issue see, in particular, Andreas L. Paulus, Die internationale 

Gemeinschaft im Völkerrecht, C.H. Beck, München, 2001, 364 et seq. 
10 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The 
Gambia v. Myanmar). In its application and request for provisional measures The Gambia relied on 
article IX of the Genocide Convention. 
11 Order of 23 January 2020, https://www.icj-cij.org/files/case-related/178/178-20200123-Ord-02-00-
EN.pdf; (last visited June 2022). 
12 Judgment of 22 July 2022 (icj-cij.org). 

https://www.icj-cij.org/public/files/case-related/178/178-20220722-JUD-01-00-EN.pdf
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relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal).13  This means the 

Court ruled that in respect of community serving interests the interests of States have to be 

qualified differently and that such interests constitute a claim to be decided on the merits and 

sufficient to establish standing.  

 

What was the mechanism used by the ICJ? The ICJ distinguished in a first step between the 

right invoked by the applicant – a question to be decided on the merits – and the procedural 

question of standing. In a second step, the Court established that the applicant could invoke an 

individual right guaranteed by the treaty in question the Genocide Convention - serving 

community interests. The step to establish the procedural right of the applicant’s standing was 

based upon the pragmatic argument of the ICJ that otherwise no State may invoke the 

responsibility of another State party.14 Although I agree to the result, I am of the opinion that 

the reasoning could have been improved by invoking Article 48 of the ILC Articles on 

Responsibility of States for Internationally Wrongful Acts.15 This would have had the 

advantage that this would underline the claim for cessation of the wrongful act and assurances 

and guarantees of non-repetition whereas a claim for reparation would be limited. 

 

Vice-President Xue objected to this automaticity between claim and standing.16  

 

This jurisprudence of the ICJ can be qualified as deviating from the traditional functioning of 

international courts and tribunals. They are meant to decide disputes among States. The term 

‘dispute’ has been interpreted by the Permanent Court of International Justice (PCIJ) in the 

Mavrommatis Palestine Concessions case.17According to this definition, ‘a dispute is a 

disagreement on a point of law or fact, a conflict of legal views or interests between two States.’ 

This definition has been reiterated by international jurisprudence with the addition that it must 

be shown that the claim of one party is positively opposed to the other. Limiting the functions 

of international court or tribunal to deciding an actual legal disputes in which the claims of two 

States are opposed to each other, constitutes the bi-focalism which is typical for the procedures 

of international courts and tribunals and crystalizes in the requirement for the applicant to have 

 
13 Judgment, I.C.J. Reports 2012 (II), p. 449, para. 68 
14 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal) (note 121), 450 at para. 69. 
15 The reasoning of Jean-Marc Thouvenin, La saisine de la Cour international de Justice en cas de violation des 

règeles fondamentales de l’ordre juridique international, in The Fundamental Rules of the International Legal 

Order, Jus Cogens and Obligations Erga Omnes, Christian Tomuschat and Jean-Marc Thouvenin, 2006, 311 

(327/8). 
16 See note  , p.33, para. 5. 
17 Mavrommatis Palestine Concessions (Greece v. United Kingdom) (1924) PCIJ Series no.2, p.6.  
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standing. This may constitute a significant bar for international adjudication to act in the 

interests of the international community. The most recent jurisprudence of the ICJ proves, 

however, that this is not necessarily the case. It very much depends on the definition of what 

embraces the claim and how to qualify the claim. 

 

The term ‘standing’ is rarely been used in international treaties or in national laws. It is mostly 

understood to refer to States, persons or entities, which may be a party in the proceedings before 

a particular international court or tribunal or before a national court. There are different 

mechanisms18 to limit the appearance before international courts. For example, locus standi in 

iudicia before the ICJ is governed by article 93 UN Charter and by article 34 and 35 of the 

Statute.19 In comparison thereto, parties to UNCLOS, international organizations and 

individuals may be parties in a dispute, the latter only in respect of disputes concerning deep 

seabed mining. Whereas the circle of potential parties has been increased in comparison to the 

ICJ regime, the jurisdiction of ITLOS has been decreased in comparison to the latter. There are 

further possibilities to limit the jurisdiction of ITLOS as far as the scope of potential disputes 

are concerned under articles 297 and 298 UNCLOS.  

It is typical for human rights courts that only ‘victims’ may submit an individual complaint 

according to article 34 European Convention on Human Rights. 20  The European Human Rights 

Court has developed an extensive jurisprudence on who may be considered a victim.  

 

The question of standing is also of relevance for the European Court of Justice as documented 

by the case Carvalho and others (mostly referred to as People’s Climate case). This was an 

action against the Parliament and the Commission for annulment of several EU acts related to 

greenhouse gas emissions by ten families from Europe, Kenya, Fiji and a Swedish association 

representing indigenous Sami youth. They claim to have been particularly affected by climate 

change. By Order of 8 May 2018 the General Court declared the application inadmissible 

lacking the locus standi of the applicants. This Order was upheld by the Judgment of the Court 

of Justice of the European Union of 25 March 2021.21 The Court invoked article 263 TFEU 

 
18 See the very careful analysis of Angela Del Vecchio, International Courts and Tribunals, Standing, in: MPEPIL 
19 On the jurisprudence of the ICJ, see Paulus (note  ), p. 366 et seq. 
20 Convention for the Protection of Human Rights and Fundamental Freedoms, 1950; article 34 reads: “The 
Court may receive applications from any person, non-governmental organisation or group of individuals 
claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the 
Convention or the Protocols thereto. The High Contracting Parties undertake not to hinder in any way the 
effective exercise of this right (www.conventions.coe.int ) 
21 Case C 565/19 P 

http://www.conventions.coe.int/
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para. 422 while referring to interpretation of this provision by the judgment of 3 October 2013, 

Inuit Tapiriit Kanatami and Others v. Parliament and Council23 reiterating the judgment 

Plaumann v. Commision.24 Nothing demonstrates better the challenges the traditional court 

procedures mean for the implementation of community interest driven regimes. 

However, the German Federal Constitutional accepted a different approach concerning standing 

in cases on community interest-oriented regimes. Its Order of 24 March 202125 may be 

considered to reflect the procedural counter-position to the one of the Court of Justice of the 

European Union. Four individual constitutional complaints were submitted against the Federal 

Climate Change Act (2019) of the Federal Republic of Germany. This Act promulgates the 

national climate targets and the annual emission amounts allowed until 2030. The complainants 

argued that the reduction of emissions as decreed by the Act was insufficient in itself to reach 

the required target and that the annual emission amounts allowed until 2030 were incompatible 

with fundamental rights of the claimants. They further argued that the Act lacked sufficient 

specifications for further emission reductions from 2031 onwards. They finally argued that due 

to the insufficiency of the targets set until 2030 there would be the necessity to toughen emission 

after 2031, which were considered as a violation of their individual human rights. 

The complainants invoked26 their rights under article 2 (2) and article 14 Basic Law and argued 

that the German government has an obligation to protect such rights in accordance with articles 

2(1) and 14(1) Basic Law. They claim that they had a right to dignified future and a basic right 

 
22 Article 263(1), (2) and (4) read: 
The Court of Justice of the European Union shall review the legality of legislative acts, of acts of the Council, of 

the Commission and of the European Central Bank, other than recommendations and opinions, and of acts of the 

European Parliament and of the European Council intended to produce legal effects vis-à-vis third parties. 

  

It shall also review the legality of acts of bodies, offices or agencies of the Union intended to produce legal 

effects vis-à-vis third parties. It shall for this purpose have jurisdiction in actions brought by a Member State, the 

European Parliament, the Council or the Commission on grounds of lack of competence, infringement of an 

essential procedural requirement, infringement of the Treaties or of any rule of law relating to their application, 

or misuse of powers. … 

 

Any natural or legal person may, under the conditions laid down in the first and second paragraphs, institute 

proceedings against an act addressed to that person or which is of direct and individual concern to them, and 

against a regulatory act which is of direct concern to them and does not entail implementing measures 
23 Case C-583/11EU:C::2013:625, para. 76. 
24 Judgment of 15 July 1963, Plaumann v. Commission  (25/62,EU:C:1963:17. 
25 BVerfG, Beschluss des Ersten Senats vom 24. März 2021 - 1 BvR 2656/ 18, 1 BvR 96/20, 1 BvR 78/20, 1 

BvR 288/20, 1 BvR 96/20, 1 BvR 78/20 - Rn. (1 - 270), http://www.bverfg.de/e/rs20210324_1bvr265618.html 
26 Note 14 MN 38 and 40 
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to an ecological minimal existence (ökologisches Existenzminimum), which they based upon 

article 20(a) in connection with article 20 (1) and article 1(1) Basic Law. 

With regard to standing, for the Court it was decisive that the complainants are natural persons 

and could invoke their human rights to the protection the protection of life, physical integrity 

and health and the right to property.  Thus, standing of the complainants was the result of the 

risk to the said fundamental rights. The Court emphasized that in constitutional complaint 

proceedings it was not generally required that complainants are especially affected – beyond 

simply being individually affected – in some particular manner that differentiates them from all 

other persons. The Court finally stated that there was no equivalent provision in the rules 

governing individual applications to article 263(4) Treaty on the Functioning of the European 

Union) (TFEU), which had determined the judgment in the People’s Climate case.27 In the end, 

the Federal Constitutional Court held that the Federal Climate Change Act was in part 

unconstitutional not because it adopted the Paris target but because it did not specify the 

reduction pathway for greenhouse gas emissions for the period from 2031 to 2050 in order to 

meet Germany’s commitment to achieve greenhouse gas neutrality by 2050.  

 

An opposite decision was reached by the Court of Appeal (Civil Division),28 which downgraded 

the national legal relevance by arguing that the Paris Agreement had not been integrated into 

the English legal system, invoking a strict dualistic approach concerning the relationship 

between national and international law. 

 

Tentative Conclusions 

 

As indicated briefly it is evident that the national as well as the international jurisprudence have 

not developed a coherent approach how the non-application or violations of community interest 

driven regimes may be stopped by having recourse to national or international courts. As 

already indicted, there is a clear tendency that such cases are being moved to national courts. 

There may be a simple explanation for that. International courts are only accessible to States 

with few exceptions and States are reluctant to take court actions against other States as is 

evidenced by the very limited recourse to State complaints under human rights treaties. Still it 

is instructive to compare the few relevant international disputes concerning where it has been 

 
27 See above Note 18. 
28 Appeal  from the King’s Bench Division, Appeal No. CA-2022-000-759 of 13/01/2023. 
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claimed that that community interest driven treaties have been violated or not fully 

implemented. The ICJ, in fact, reduced the relevance of standing as the consequence that the 

relevant treaty served community interests and created in the terminology of the ICJ  

‘obligations erga omnes partes’.29 That means that the Applicant State acted in the interest of 

the State parties of the Genocide Convention. The approach employed by the national courts in 

the climate cases is different. They enrich the basic rights of the applicants substantially so that 

they embrace the right to a clean environment, now and in the future. That means these 

applicants defend their own rights.  

Which of the approaches is sustainable is to be seen. 

  

 
29 Order of (note  ), at para. 40. 
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Public Interest in the Law of International Organizations 

Bing Bing Jia 

 

It is a considerable honour that the Curatorium of the Hague Academy has invited me to speak on this 

opening panel of the Centenary Colloquium. The grandeur of the occasion is matched by the enormity 

of the topic assigned to this panel. Yet, my topic, with an emphasis on the relationship between the 

public interest and the law of international organizations30 or, as it is also commonly known, 

international institutional law,31 appears to be unattractive in the literature, as shown in some of the 

leading textbooks on this branch of public international law.32 Indeed, it has been noted that theories are 

immature across the board in this branch,33 let alone the aspect of the law that comprises this topic. 

Perhaps this is due to the hermetic nature of the working processes within international organizations 

which do not come into daily news, or to the fact that writers tend to focus more on the institutional than 

the substantive law of international organizations,34 the former of which tends to be technical. The scope 

of research may, admittedly, become unmanageable if substantive law issues relating to the functions of 

international organizations are also considered, but a study of the internal working process of such 

organizations may not be eye-catching for other than those who actually work therein. Be that as it may, 

the lukewarm reaction to this topic in literature might stem from the perception that it touches on a topic 

that is beyond dispute, or beyond the legal science. 

The preceding thought notwithstanding, there is no denying that the present topic entails a consideration 

of important questions with practical implications. For instance, what is a public interest in this context? 

If such interest exists in international institutional law, how to identify it? Does it influence the process 

of international law-making in some way, and how? On a more general level, assuming that the public 

interest is fundamental to the existence and work of contemporary international organizations, which, 

in the present context, are referred to inter-governmental organizations,35 would it remain, in the 

 
30 Draft articles on the international responsibility of international organizations 2011 (“ILC Draft articles 

2011”), adopted by the ILC at its sixty-third session in 2011, A/66/10; also, YBILC (2011), vol. II, Part Two, 

Chap. V.  Art 2(b) defines “rules of the organization” as “the constituent instruments, decisions, resolutions and 

other acts of the international organization adopted in accordance with those instruments, and established 

practice of the organization”. This definition is also suitable as the definition for the law of international law. 

31 The term “institutional law” may be appropriate in reference to the rules for the exercise of internal powers of 

the institutions within themselves, but clearly questionable in reference to the institutions’ external law-making 

capacities, to the point that “international institutional law, and naturally global governance, does not exist”: J. 

Alvarez, International Organizations as Law-makers (OUP, 2005), pp. 118, 121. Cf. C. F. Amerasinghe, 

Principles of the Institutional Law of International Organizations (2nd edn., 2005), pp. 13-20. 
32 Ph. Sands and P. Klein, Bowett’s Law of International institutions (5th edn., Sweet & Maxwell, 2001); H. 

Schermers and N. Blokker, International Institutional Law (5th rev. edn., Martinus Nijhoff, 2011). 
33 J. Klabbers, An Introduction to International Institutional Law (3rd edn., CUP, 2015), pp. 2-3. 
34 H. Schermers and N. Blokker, supra note 3, Preface, at p. vi (“This book offers a comprehensive study of the 

institutional law of international organizations”). This edition, inclusive of the index, runs to 1, 273 pages! 
35 The definition adopted by the ILC is comparable, but broader in membership: “an organization established by a 

treaty or other instrument governed by international law and possessing its own international legal personality. 

International organizations may include as members, in addition to States, other entities”: ILC Draft articles 2011, 
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foreseeable future, the reason whereby such organizations continue to exist in current form, or would it 

become the catalyst for this body of law and international organizations themselves to evolve?  

While the weight of the occasion of this Colloquium, together with such a topic on the first panel, would 

test any seasoned international lawyer, what I propose to do is sketch out a few preliminary thoughts 

that, hopefully, befit the occasion. 

 

A. Meaning of the term “public interest” in this context 

In the national context as in international law, the term “public interest” appears in a variety of forms 

and meanings in writings.36 Political scientists even treat this term as unique to the political, rather than 

the legal, system.37 But the term certainly occupies a prominent place in the administrative laws of 

France, Belgium, and Greece, to name but a few.38 Even from the perspective of the general principles 

of law recognized by civilized nations, there is need to examine whether and how this term influences 

international law, and the law of international organizations in the present context.  

In international legal writing, the term is generally similar in connotation to two other terms, 

“community interest”,39 and “common interest”.40 With its combination of publicness and interest, the 

term “public interest” seems to denote, at maximum, a common interest of the subjects of the 

international legal order, including States, international organizations themselves, legal persons and 

individuals. Yet, this interest is short of a right.41 In the law of international organizations, a common 

 
supra note 1, Art 2 (a). 
36 The term in English law signifies “an inclusive definition of public interest as a set of interests reflecting the 

minimal value structure underpinning society, as these values are shaped by constitutional and administrative 

law principles, and democratic institutions and traditions”: S. Brekoulakis and M. Devaney, “Public-Private 

Arbitration and the Public Interest under English Law”, 80 Modern Law Review (2017) 22, at 28. This is an echo 

of what American public administration scholars and practitioners have advocated: S. King, B. Chilton, and G. 

Roberts, “Reflecting on Defining the Public Interest”, 41 Administration & Society (2010) 954, at 958 and 966 

(defining the term as an “embodiment of principles, normative values, and policies”) . 

37 V. Held, The Public Interest and Individual Interests (Basic Books Publications, 1970), p. 183. 
38 S. Brekoulakis and M. Devaney, supra note 7, p. 37. 
39 S. Besson, “Community Interests in International Law: Whose Interests are They and How Should We best 

Identify Them?”, in: E. Benvenisti, G. Nolte and K. Yalin-Mor (eds.), Community Interests Across International 

Law (OUP, 2018), p. 36, at pp. 38-40. 
40 Reservations to the Convention on Genocide, Advisory Opinion of 28 May 1951, ICJ Rep (1951) 15, at 23: 

“In such a convention the contracting States do not have any interests of their own; they merely have, one and 

all, a common interest, namely, the accomplishment of those high purposes which are the raison d’être of the 

convention.” 

41 Territorial and Maritime Dispute (Nicaragua v. Colombia), Application by Costa Rica for Permission to 

Intervene, Judgment of 4 May 2011, ICJ Rep (2011) 348, para. 26: “The State seeking to intervene as a 

non‑party therefore does not have to establish that one of its rights may be affected; it is sufficient for that State 

to establish that its interest of a legal nature may be affected.” Later in the same paragraph, the Court clarified 

that “this interest has to be the object of a real and concrete claim of that State, based on law, as opposed to a 

claim of a purely political, economic or strategic nature.” 
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interest makes better sense if it is one shared among the member States of the organizations. The basic 

proposition of this paper is that the public interest being considered here is that of the member States to 

the organizations, and may expand to include the public interest of all States comprising the international 

community. Additionally, to risk looseness in usages, the paper sees some measure of overlap between 

the notions of the public interest and of general interest. But without delving into the notion of general 

interest, it is prepared to adopt the “key element” of the notion that “a State or other entity is entitled to 

seek protection of a certain interest even when it cannot claim to be specially affected by the 

infringement of the interest.”42 The overlap, to follow through with the key element, is conspicuous in 

the case of institution-creating treaties.43 

The meaning to be adopted for the term “public interest” in this paper should be distinguished from 

another associated with the term, namely, the interest of the general public in the work of international 

institutions. The existence of the latter interest is not disputed, but the public’s interest is inconsistent, 

except perhaps with regard to the work of the UN Organization as especially represented by the 

contributions of the General Assembly, the Security Council, and the International Court of Justice. 

While it is a fact that the UN Organization covers a far wider field of activities than that of the three 

organs, the interest taken by the general public in the work of other UN bodies or specialized agencies 

is sporadic. From a functional perspective, however, this type of public interest may have recently 

become intense in the work of the ICC, WTO, WHO, IMF,44 and somewhat controversially, the 

UNFCCC Secretariat.45 This is all that this speaker will say on the interest, or more accurately, curiosity, 

shown by the public in international institutions, and this type of public interest, limited either by a lack 

of access to inside information of the institutions due to confidentiality, or by the enormous difficulty 

for any individual member of the public to identify values that are common to all nations and peoples, 

or by the expected inability to collate and analyze the data of a large number of organizations, is extra-

legal in nature, and not an object for study here. Between that interest and international organizations 

lie sovereign States as the primary medium. There are, of course, gray areas between the institutions, 

the States and the public, where public interests may be shared among them. This point should not detain 

us here, though. 

This paper is thus concerned with the connotation of the term signifying such common interests as are 

generative of, and protected by international institutions, which have found their way into the constituent 

treaties and decisions or binding resolutions of those institutions. The preservation and enhancement of 

 
42 G. Gaja, “The Protection of General Interests in the International Community: General Course on Public 

International Law”, 364 RdC (2011) 9, at p.21. 
43 Ibid., p. 22. 
44 Agreement of Articles of the International Monetary Fund, adopted at the United Nations Monetary and 

Financial Conference, Bretton Woods, New Hampshire, 22 July 1944, entering into force 27 December 1945, 

amended as of 2010, Art. IX, Sect. 2. 
45 UNFCCC, Subsidiary Body for Implementation, Note by the Secretariat, “Legal Status of the Secretariat”, 30 

September 2021. 
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such interests is a key part of the mission and functions of the institutions. This essentially treaty-based 

public interest, therefore, constitutes the main focus of this paper, but the concept proposed just now is 

subject to three qualifications before it is employed. 

First, it is recognized, even at this juncture, that the rules of public interest are likely to be as 

controversial and uncertain as the rules of jus cogens, in that the contents of both sets of rules are not 

susceptible to easy definition, even though the notions of jus cogens and public interest are generally 

recognized in practice and literature. A presumption is that public-interest rules may become part of jus 

cogens, if they fulfil the conditions laid down in Article 53 of the VCLT.46 But it is convenient to 

separate them for now.  

A related comment is that the controversial and uncertain nature of the notion of public interest is 

exacerbated by the intrinsic complexity of the discipline of international law and the uneven 

development of the international legal order in recent decades. If the history of international law is 

anything to go by, differences and disagreements between States seem to have been the immovable norm 

for the interpretation of its basic concepts and, consequently, its contents. The concept of public interest 

is no exception.47 What ensues from those differences of opinion or practice is an amalgam of regimes, 

principles, rules, norms, and increasingly, values, which may compendiously be called “the international 

legal order”. But, as it has been argued, full normativity is the threshold, as it were, for distinguishing 

rules of a legal order from others, but has since the 1960s been stretched or diluted frequently by 

“gradations of strength”.48 Additionally, the exponential growth of norms of all sorts, including those of 

“soft law”,49 only dilutes further the normativity of existing rules of international law, without however 

resolving the systemic weakness of the binding force of the old and new norms. Against this shifting 

reality of a movement “from a statement of legal validity to a statement of value”,50 it would be no mean 

feat if clarity can be instilled in the loaded notion of public interest in international law. An equally 

difficult challenge is to explain what interests are public or common in that context. 

 
46 Art 53, entitled “Treaties conflicting with a peremptory norm of general international law (“Jus Cogens”)”, 

provides, in relevant part, that “[f]or the purposes of the present Convention, a peremptory norm of general 

international law is a norm accepted and recognized by the international community of States as a whole as a 

norm from which no derogation is permitted and which can be modified only by a subsequent norm of general 

international law having the same character.” (Italics added) The italicized words are a pointed reminder of the 

reality in which the notion of jus cogens is to be appreciated. 

47 In parallel, a comparable notion of domestic law, that of public policy, can carry rather subjective meanings in 

different legal systems: W. Jenks, The Prospects of International Adjudication (Stevens& Sons Ltd; Oceania 

Publications, 1964), p. 446. This point was discussed earlier by J Spender in his Separate Opinion in Case 

concerning the Application of the Convention of 1902 Governing the Guardianship of Infants (Netherlands v. 

Sweden), Judgment of 28 November 1958, ICJ Rep. (1958) 55, at pp. 116, 122-123. 

48 P. Weil, “Towards Relative Normativity in International Law?” 77 AJIL (1983) 413, at p. 440, para. 40. He 

warned, at the time, of the risk of the international legal system drifting into “the relative and the random”.  
49 Ibid., pp. 414-418. Also see Alvarez, supra note 2, Chap. 4, and pp. 257-268 (noting, at p. 257, a “decided 

preference for various forms of soft law” by organizations other than the UN organs). 
50 H. L. A. Hart, The Concept of Law (3rd edn., OUP, 2014), p. 108. 
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Second, a distinction need be drawn between the public interest of all States, and that of the States parties 

to treaties establishing international organizations. The way the organizations are founded is the well-

trodden one by way of treaty, and, like any treaty, these treaties are invariably applicable to all States 

parties, establishing an erga omnes partes relationship.51 The scope of application of the treaties is, 

predictably, limited to the States parties (and other entities eligible to join the treaties) to protect the 

public interest they uphold,52 but, more often than not, provisions of law-making and institution-building 

treaties expressly apply to all States in spite of the third-States rule of the law of treaties.53 Out of this 

latter type of provisions, a case of public interest may be made out with little controversy. This category 

of treaty provisions deserves attention, as they suggest a strong correspondence between them and a 

variety of public interests. Under this conceptual framework, this paper’s coverage is not meant to 

include the notion of international community that may include all subjects of international relations of 

today’s world.54 If any such community exists for present purposes, it is primarily the one of sovereign 

States and their organizations. 

Thirdly, to follow up the preceding point, it may be said that, while this paper is concerned with the 

relations between the public interest and the law of international organizations, it goes without saying 

that rules of public interest also exist in multilateral treaties that are not necessarily concluded for the 

sole purpose of establishing international organizations. For instance, Article 17 of the great UNCLOS, 

currently with 168 States parties, states that “[s]ubject to this Convention, ships of all States, whether 

coastal or land-locked, enjoy the right of innocent passage through the territorial sea.” The beneficiaries 

are ships of all States. It follows that all ships of all States can claim that right. The article that stipulates 

the right can therefore be considered as a provision of public interest for both flag States and shippers. 

The Convention was adopted in 1982 in a package deal, which reflected a classic model of multilateral 

treaty-making. Even at the time of its adoption, it was not thought that the treaty could become universal 

after some countries expressed strong reservations about the draft convention. Today, it is still not 

universally adhered to as a treaty. This provision also gives rise to other questions regarding the legal 

status of the shippers, the crew, and the passengers, who may all assert the public interest in the right of 

innocent passage. All this amounts to be an amplified public interest. There are many provisions of 

UNCLOS like Article 17,55 even without counting those provisions which open with “no State shall (or 

may)”.56 Article 17 and its like are presumably meant to confer universal rights or duties on all States, 

whether they are parties to the convention or not. In comparison, the UN Charter has only one provision, 

 
51 Questions Relating to the Obligation to Prosecute or to Extradite (Senegal v. Belgium), Judgment of 20 July 

2012, ICJ Rep. (2012) 422, para. 68: “These obligations may be defined as ‘obligations erga omnes partes’ in 

the sense that each State party has an interest in compliance with them in any given case.” 

52 J Gaja considers this interest to be a general, as distinct from a universal, one: supra note 13, at p. 22. 
53 Art 34, VCLT. 
54 C. Tomuschat, “Obligations Arising for States without or against their Will”, 241 RdC (1993) 195, 224, 227. 
55 This expression has shown up in no fewer than 19 articles of this treaty, including Arts 52, 58, 79, 86, 87, 100, 

108, 109, 112, 116, 117, 141, 205, 217, 238, 256, 257, 260, and 274. 
56 Arts, 89, 137, 216 (2). 
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in Article 66 (1), that includes the term “all states”; whereas the Paris Agreement 2015, on climate 

change, has none that includes the term. 

There are four questions to be considered here. First, do international organizations inherently serve the 

public interest, because of their nature as institutions wielding public power? Second, how to identify 

the public interest in the law of international organizations? Third, what is the role of quasi-international 

organizations at the service of the public interest? Lastly, is the public interest the basic norm of the law 

of international organizations that determines the course of its development?  

B. The Foundational Idea for International Organizations 

The question put forward by the heading can be otherwise formulated: whether international 

organizations are always created to serve the public interest. An affirmative answer seems to be 

presumed in existing studies, and may well have been correct in light of State practice since the early 

days of modern international organizations.57 For the foremost cause for the emergence of the 

organizations was that of international cooperation in such activities as transport and communication 

across state borders,58 which might be required even among a small group of States. The establishment 

of the early institutions also confirmed the legal status of the institutions as entities serving special 

purposes and objectives, except that the purposes and objectives were not called “public interests”. In 

reality, however, the purposes and objectives were interchangeable with public interests. 

The ILO, for instance, was created to achieve the public interest in permanent world peace, which “can 

be established only if it is based upon social justice” that in turn are embodied in “humane conditions of 

labour”.59 After the experience of the League of Nations as a collective security organization,60 the UN 

was created in 1945 in similar mode to serve, among others, the still pre-eminent public interest in 

international peace and security.61 It is clear that the special purposes and objectives of international 

organizations represent, at minimum, the public interests of member States. In our time, this rationale 

has not changed. In the words of the ICJ, the limits of powers vested in international organizations “are 

a function of the common interests whose promotion those States entrust to them.”62 Those interests 

limit the powers of the organizations; conversely, the interests are the cause for the transfer of powers 

by member States to the organizations. There, the Court was making a general point on international 

organizations without qualification.63 It goes without saying that, although being inter-governmental is 

 
57 The establishment of European river commissions in the late 19th century: Klabbers, supra note 4, pp. 17-18. 
58 Sands and Klein, supra note 3, sect 1-011. 
59 Preamble, ILO Constitution, 1919, as amended up to 1997. Also see the Declaration of Philadelphia, 10 May 

1944. 
60 D. Kennedy, “The Move to Institutions”, 8 Cardozo Law Review (1987) 841, at pp. 850-878. 
61 Art 1 (1), UN Charter. 
62 ICJ, Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 8 July 1996, ICJ 

Rep. (1996) 66, para 25. 

63 This view seemed to be echoed by the ECJ in Opinion 1/94, 15 November 1994: Opinion of the Court, I-5413—

I-5416, at margin 86. 
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one of the criteria for an international organization for present purposes, it does not constitute the sole 

criterion, naturally.64 All this may be illustrated by examples. 

The Commission of Small Island States on Climate Change and International Law, established on 31 

October 2021, was created due to the harmful effects of climate change upon the survival of those 

states.65 Its objective is to promote and contribute to the “definition, implementation, and progressive 

development” of the law of climate change, including, inter alia, “the obligations of States relating to 

the protection and preservation of the marine environment and their responsibility” for the breach of 

such obligations.66 The immediate action taken by this organization, as authorized by the constitutive 

Agreement,67 was to seek an advisory opinion from the ITLOS on the obligations of the States parties 

to UNCLOS under Part XII of that convention concerning preservation of the marine environment from 

pollution resultant from climate change.68 The public interest here is primarily that of the member States 

of the Commission, which are also States parties to UNCLOS, but the constitutive Agreement is explicit 

that climate change is the common concern for mankind. It is hard to dispute that the common concern, 

as such, concerns a public interest.69 It is arguable that the Commission is bringing a public interest case 

before the ITLOS. It is remarkable that, as one of the newest international organizations, the 

Commission finds its voice with speed in international relations through its efforts both in the UNGA 

and in seizing the ITLOS within a few months of its birth. Yet, the way of its birth and purpose very 

much reminds us of what international organizations were first assembled in the late 19th century, and 

the difference, if any, lies in the separate purposes for seeking cooperation then and now.70 

It may be concluded that international organizations are created out of special purposes and objectives 

desired by member States, and that it is an established practice for them to declare such purposes and 

objectives in pursuance of the public interestmof their own.  

 

C. Identification of the Public Interest Served by International Organizations 

So international organizations serve all kinds of public interest, or rather, the public interest in all kinds 

of cooperative activities on the international plane. Their purposes and objectives illuminate what public 

 
64 Alvarez, supra note 2, p. 4 and footnote 17. 
65 Agreement for the Establishment of the Commission of Small Island States on Climate Change and International 

Law, UNTS, No. 56940 (entry into force also on 31 October 2021), Preamble. 
66 Art 1(3). 
67 Art 2(2). 
68 ITLOS, Request for Advisory Opinion Submitted to the Tribunal, Case No. 31, Order, 16 December 2022. 
69 UNFCCC acknowledges in the preamble that “change in the Earth’s climate and its adverse effects are a 

common concern of humankind”. 

70 Cooperation is still in vogue in this field: P.-M. Dupuy. “The Place and Role of Unilateralism in Contemporary 

International Law”, 11 EJIL (2000) 19, at p. 23. 
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interest they seek to enhance and protect. Is there another method in identifying the public interest hereby 

enhanced and protected? 

Since the 19th century, one of the hallmarks of international organizations has been the one of objective-

oriented functions, as enshrined in the constituent agreements. This point has been generally recognised, 

as exemplified by the requirement in Article 96 (2) of the UN Charter that requests for advisory opinions 

be made by such organizations on “legal questions arising within the scope of their activities” (italics 

added).71 However the toolkit of functions may expand in the course of time, the purposes of the 

organizations normally remain permanent. Moreover, the functions of the organizations are generally 

limited by the objectives or “special purposes” of the organizations.72  

As was stated in the preceding section, a special purpose or objective in this connection signifies the 

public interest in the establishment of the organizations. Furthermore, the type of public interest an 

organization serves may also be discerned in the function it performs to serve the special purpose or 

objective. One organization established under UNCLOS with legal personality, for instance, is the 

International Seabed Authority or ISA, whose competence is confined to Part XI and annexes III and IV 

of the convention covering activities conducted in the Area beyond national jurisdiction.73 Article 136, 

in Part XI, declares this Area and its resources to be “the common heritage of mankind”, being an 

affirmation of the public interest in the area and its resources. It sets the tone for the rules of Part XI and 

the two annexes.74 These parts of the convention, setting out the powers, functions, limits, structures and 

procedures of the ISA, are underpinned by Article 136. The specificity of the purposes and objectives 

of such organizations is unmistakable from reading the constituent agreements. The purposes are to 

establish the organizations and to achieve the objectives, which constitute their mission upon 

establishment. This may be further illustrated by two more examples. 

The WHO Constitution sets out basic principles in the preamble,75 and provides, in Article 2, for a list 

of 22 functions to be performed by the organization. The organization is established “for the purpose of 

co-operation among themselves and with others to promote and protect the health of all peoples” 

(Preamble), and its objective is “the attainment by all peoples of the highest possible level of health” 

 
71 Art 96 (2), UN Charter: “Other organs of the UN and specialized agencies, which may at any time be so 

authorized by the General Assembly, may also request advisory opinions of the Court on legal questions arising 

within the scope of their activities”. 

72 PCIJ, Jurisdiction of the European Commission of the Danube, Advisory Opinion, 23 July 1926, PCIJ, Ser. B, 

No. 14, p. 64. 

73 Arts 1, 134(1), 156 (1) and 176. 
74 Y. Tanaka, The International Law of the Sea (3rd edn., CUP, 2019), pp. 187 and 217. 

75 WHO, Basic Documents (49th edn., WHO, 2020), p.1. The Constitution was adopted in 1946, and published in 

this collection of 2020, as amended up to 2005. Currently, the membership stands at 194 States. 
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(Art 1). The WHO has legal capacity in the territory of each of its member State,76 and is in relations 

with the UN and other international organizations.77 

The WTO was established in 1994 “to develop an integrated, more viable and durable multilateral 

trading system”, for which certain objectives were set down (Preamble),78 together with a batch of five 

functions (Art III) and legal personality (Art VIII).79  

D. A Side Point relating to the Identification of the Public Interest: Equivalence between Public-Interest 

Treaty Rules and Customary Law 

The public interest purported to be served by a treaty may be modified in the subsequent practice in the 

application of the treaty. This does not detract from the fact that the treaty is a forward-looking 

instrument in consistence with a universalist ambition. The public interest identified when the treaty was 

concluded is to be protected. The implementation of provisions embracing the public interest will be a 

mixed process in which the formation of custom, itself being a process inclusive of the subsequent 

practice in the application of the treaty rules by non-party States, may play a significant role in shaping 

the ultimate version of the rules as well as the definitive content of the public interest they set out to 

protect. 

It follows from the preceding that the public interest provisions of a multilateral treaty may well overlap 

with rules of customary law. The treaty tends to codify customary rules which reflect the public interest 

upon the adoption of the treaty. This may serve as a criterion against which public-interest provisions 

are discerned in such a treaty. As implied above, a provision of substantive rights and obligations, 

addressed to all States, is a fortiori one of public interest. The tentative conclusion is therefore that there 

may be an equivalence between public-interest provisions of treaties and customary rules, and vice 

versa, unless the treaty provisions clearly result from law-making negotiations. 

E. Quasi International Organizations at the Service of the Public Interest? 

It is conceivable that, even within the narrow confines of a single multilateral treaty, more than one 

international organization may be required for the implementation of the public-interest provisions of 

 
76 Art 66, WHO Constitution. 
77 Arts 69 and 70, WHO Constitution. 
78 Marrakesh Agreement Establishing the World Trade Organization, adopted 15 April 1994, available at: 

https://www.wto.org/english/docs_e/legal_e. The objectives of the Parties to the agreement, set out in the 

preamble, include that “their relations in the field of trade and economic endeavour should be conducted with a 

view to raising standards of living, ensuring full employment and a large and steadily growing volume of real 

income and effective demand, and expanding the production of and trade in goods and services, while allowing 

for the optimal use of the world’s resources in accordance with the objective of sustainable development, seeking 

both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with 

their respective needs and concerns at different levels of economic development,” and that “there is need for 

positive efforts designed to ensure that developing countries, and especially the least developed among them, 

secure a share in the growth in international trade commensurate with the needs of their economic development.” 

79 Since 29 July 2016, the membership has not changed, standing at 164 members. 

https://www.wto.org/english/docs_e/legal_e
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the treaty. The ITLOS and ISA, with UNCLOS being their constituent treaty, would be suitable 

examples. The ISA being uncontroversial in this regard, the States parties to the Agreement on the 

Privileges and Immunities of the International Tribunal for the Law of the Sea, adopted on 23 May 

1997,80 recognizes that “the Tribunal should enjoy such legal capacity, privileges and immunities as are 

necessary for the exercise of its functions” (Preamble), and that the legal personality shall include 

specific rights (Art 2). This has been adopted verbatim in the agreement concluded between the ITLOS 

and Germany on 14 December 2004, regarding the Headquarters of the Tribunal, with both parties 

recognizing the legal personality of the Tribunal (Preamble and Art 2). Moreover, the ITLOS has been 

recognized as “an autonomous international judicial body” established under UNCLOS by the UNGA 

in the Agreement on Cooperation and Relationship between the United Nations and the International 

Tribunal for the Law of the Sea, adopted by the UNGA in Resolution A/RES/52/251, dated 15 

September 1998. All this is conclusive as to the legal personality of the Tribunal. With its jurisdiction 

over contentious and advisory cases, the ITLOS occupies a leading position in protecting the public 

interest under UNCLOS in cases of all kinds. It also appears that, if a constituent treaty like UNCLOS 

only partly deals with the establishment and function of an organization, its status as a constituent treaty 

does not change on account of the non-institutional nature of the rest of its text. 

More often seen nowadays is the fact that not all of the institutions or bodies established by a treaty meet 

the existing criteria for international organizations, especially where the treaty is silent on the legal 

personality of such an organization. For instance, the Commission on the Limits of the Continental Shelf 

beyond 200 nautical miles was established under Article 1, Annex II, UNCLOS, without being granted 

legal personality. It has an independent remit under Article 76 (8), as well as Article 3 of Annex II, of 

UNCLOS, and works according to its own rules of procedure.81 Such bodies, constituted under 

multilateral treaties, are numerous in practice, and may be tentatively called “quasi-international 

organizations”. For they not only are autonomous in terms of specific functions and distinct internal 

rules and decisions, but exist as permanent bodies under treaties. To call them “quasi-international 

organizations” is, of course, for descriptive purposes only, but otherwise quite necessary, because their 

existence is a fact. Two kinds of such bodies will be briefly looked at. 

On the one hand, a Conference of the Parties or COP, has become increasingly visible in multilateral 

treaties that establish international frameworks and organizations. as evidenced by multilateral 

environmental agreements,82 as well as the Rome Statute of the International Criminal Court.83 

 
80 Entry into force on 30 December 2001. 2176 UNTS, p. 271. There are 41 States parties: 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXI-8&chapter=21&clang=_en 

(accessed 11 May 2023). 
81 Adopted, as amended, by the Commission on 11 April 2008: https://documents-dds-

ny.un.org/doc/UNDOC/GEN/N08/309/23/PDF/N0830923.pdf?OpenElement (accessed 28 April 2023). 
82 Alvarez, supra note 2, pp. 319-321. 
83 Art 112. 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXI-8&chapter=21&clang=_en
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N08/309/23/PDF/N0830923.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N08/309/23/PDF/N0830923.pdf?OpenElement
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Normally, a COP is the supreme governing body under a multilateral treaty of this kind.84 This trend, as 

it were, seems to be here to stay. One such, for instance, will be established under the future agreement 

under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of 

marine biological diversity of areas beyond national jurisdiction,85 and the body will have power to 

seek advisory opinions from the ITLOS. The draft agreement itself does not indicate whether the COP 

will have legal personality. In addition, several other bodies, including funds and committees, will be 

established under the agreement to fulfil distinct tasks (Arts 49, 50, 51, 52 and 55), with only the 

Secretariat given legal personality in the territory of the future host country (Art 50 (3)). If the COP is 

without legal personality, the bodies established under it may also lack it, and yet, they are not organs 

of the COP or any other organization. It seems, generally speaking, that legal personality may not be 

necessary for the COPs or MOPs (Meeting of the Parties), even though these bodies often wield supreme 

power under the treaties in respect of their implementation on the international plane. 

On the other hand, there are committees established under multilateral human rights treaties, which do 

not explicitly grant them legal personality. Yet, the committees serve, independently and permanently, 

specific functions recognized under the constituent treaties, subject to the elections of their members by 

the States parties. For instance, the Committee against Torture is established under Article 17 of the 

Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.86 Its 

function includes the exercise of real powers of inquiry, or of consideration of national reports, or 

receiving and examining, where appropriate, the individual or State party communications regarding 

non-compliance with the convention.87 

It is clear that quasi-international organizations, as have been described above, are so many that any 

survey of their work and structures would have to be selective. The impact of their work occupies a wide 

spectrum. In comparison, whereas organs of international organizations may share most of the 

characteristics of those quasi-international organizations,88 they are not separable from the organization 

to the extent that they are autonomous of the organization. The organs of international organizations 

may possess enormous powers, but remain components of the framework organization. A good example 

is the UNSC, which can produce law-making resolutions. Thus, a global sanction regime has been 

 
84 E.g., the COP for the UN Convention to Combat Desertification in Countries Experiencing Serious Drought 

and/or Desertification, particularly in Africa: United Nations Handbook 2022-23 (59th edn., 2022, Ministry of 

Foreign Affairs and Trade, New Zealand), p. 315. Of course, the UNFCCC COP is in identical position: ibid., p. 

318. 
85 A/CONF.232/CRP.2/Rev.1, 14 April 2023. 

86 Adopted by UNGA Resolution 39/46 (1984), entering into force 26 June 1987. As of 30 June 2022, there were 

173 States parties. 
87 Arts 19-22. 
88 ILC Draft articles 2011, supra note 1, Art 2 (c): “‘organ of an international organization’ means any person or 

entity which has that status in accordance with the rules of the organization”. 
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established by the UNSC that has affected, and will continue to affect, all States.89 The UNSC is, of 

course, an organ of the UN Organization, and the legal personality in this regard belongs to the UN 

Organization.90 Yet, it would be impossible not to discuss the work of the UNSC in any treatise or 

textbook in this field,91 and, to the outside observer, it often acts like an autonomous entity.   

F. The Public Interest Remains the Cause for the Continued Existence and Creation of International 

Organizations 

The examples mentioned above show that, at present, the public interest continues to be the cause for 

the existence and creation of international organizations in a largely settled manner. It is unsurprising 

that such organizations will remain an integral part of international life, as they are where public interests 

of a great variety may be enhanced and preserved, to any effective extent, through international 

cooperation. They are, in a way, the “faces” of the public interest in international relations.  

Two remarks are made to conclude this paper. 

 The first is that future international organizations will be formed in like manner as their 

predecessors. The climate change and BBNJ mechanisms or institutions so far created have built on the 

experience of existing organizations. The experience has become a mixture of factors of both the past 

and the future. The element of the past is the foundation of the organizations in treaties. The future 

element takes the form of a general preference for efficiency. The Small Island States Commission, 

mentioned above, seems to emphasize this point.  

The discussion of the like manner in which international organizations are to be formed from now on 

does not discount the divergence in motive in the formation of the organizations. The UN and many 

other institutions rest on multilateralism or universalism. But there may be growing a breed of 

organizations created in pursuance of minilateralism.  

Minilateralism, in terms of a small group of States sharing a common interest (which may be a public 

interest for those member States) and creating an organization with legal personality, is said to have 

long co-existed with multilateralism.92 The Small Island States Commission just mentioned is of such a 

 
89 S/RES/1373 (2001), adopted on 28 September 2001, with the Council deciding for “all States” to take specified 

measures to, among others, suppress the financing of terrorist acts, and freeze without delay specific personal or 

entity assets. 
90 Art 7 (1), UN Charter; Behrami and Behrami v. France and Saramati v. France, Germany and Norway, 

ECtHR, Application nos. 71412/01 and 78166/01, Grand Chamber decision of 2 May 2007 (Admissibility), para 

141, available at: http://hudoc.echr.coe.int. Also see Art 6(1), ILC Draft articles 2011, supra note 1. 

91 E.g., Alvarez, supra note 2, pp. 184-217. 
92 N. Krisch, “The Decay of Consent: International Law in an Age of Global Public Goods”, 108 AJIL (2014) 1, 

at pp. 34-35 (citing M. Kahler, “Multilateralism and Small and Large Numbers”, 46 International Organization 

(1992) 681). Examples of this concept may, in a broad sense, include the “Concert of Europe” of the 19th century 

and the “Quad” partnership (Japan, US, Australia and India) in contemporary life. This type is also named “closed 

organizations”: Schermers and Blokker, supra note 3, pp. 53-55, sects. 53-57. 

http://hudoc.echr.coe.int/
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kind, but a forum like the G-7, G20, or the Paris Club,93 is not a minilateral organization. This type is 

far more nimble in taking collective action than the traditional, multilateral kind, unburdened by an 

overarching structure of veto-wielding States that tend to be irresponsive at times, while enjoying the 

benefit of sovereign equality that works in collective interest. The number of its members is not 

important, as a minilateral organization is not meant to follow the universalist model of the UN--its 

members having already felt aggrieved one way or another within the UN system. If they could not place 

certain concerns on the agenda of an existing organization thought to be competent, they could do so 

within an organization established by themselves to try and achieve those objectives. Moreover, to air 

grievances, these new organizations may access an international judicial body, which is open to their 

requests because of the latter’s constituent treaty. The impact of such action in protecting their public 

interest is immeasurably greater than what would be the case otherwise. That may spur a multiplication 

of organizations. Yet, it seems that minilateral organizations will still be formed in the classic way 

multilateral organizations are created--by way of constituent treaties subject to state consent.  

 So future inter-governmental organizations will remain anchored to treaties. There are two 

reasons for it. First, while international law is argued as only one of the “institutional normative orders” 

within “the broader universe of transboundary rulemaking”,94 as far as inter-state relations is concerned, 

it is the only legal order. The formalism associated with the sources of international law, represented by 

the provision of Article 38 (1), ICJ Statute, has remained unabated since 1920, and this is for a reason. 

It is to distinguish this type of norm, known as international law, from all the rest, and the most 

distinguishing feature of this type is that it deals with a norm of law rather than ethics or politics. 

Secondly, it is also clear that issues that demand cooperation among all States cannot be resolved with 

regional or minilateral groups of States, let alone by individual States with capability and ambition. For 

the public interest in those issues is not divided or apportioned, but universal. If the issues require 

solutions, they would need all States to come on board. Such is the attraction of the existing model of 

universalist-minded international organizations, with treaties as the tried and trusted means for 

articulating the public interest in cooperative activities in legal terms. 

The second remark is that the public interest, at present and in the future, may become more discernible 

in the public policies emanating from international organizations. If the public interest reflected in the 

purposes and objectives of constitutive treaties tends to be permanent for fear of the daunting 

amendment procedures in the treaties, new species of public interest will nevertheless emerge in future. 

Policies of the organizations, which also include guidelines, standards, recommendations, best practices, 

 
93 On this powerful creditor countries’ group: A. Viterbo, “The Role of the Paris and London Clubs: Is It under 

Threat?”, in: M. Waibel (ed.), The Legal Implications of Global Financial Crises (The Hague Academy of 

International Law, 2020), Chap.10, p. 295, at pp. 297-308. 
94 Krisch, supra note 63, p. 36. 
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and the like, may quickly implement, modify, or adjust the changing content of public interest.95 In a 

way, one virtue of international organizations lies in the speed at which they can design, advocate, and 

push for implementation of policies in accordance with the law of international organizations. There 

seems to be no urgent need to align such policies with the sources of international law. For international 

organizations operate with public and thus political powers conferred by member States, and staying 

within the confines of international law is all that is asked of them by the legal order of this world. It 

may also be the case that the existence and function of these organizations is a more accurate reflection 

of the policy-oriented approach known in the studies of international law, in that the organizations are 

not only created by policies, but design, implement, and facilitate policies as their main mission. The 

discussion of this suggestion will be reserved for another occasion. 

In short, international organizations, now necessarily of a greater variety, instil a sense of permanency, 

stability and inclusiveness in an international order that has been globalizing in all directions and in all 

manners.96 In this kaleidoscopic world, order by way of international institution is, as it should always 

be, more treasured than chaos, and, between those two, law is the eternal bridge: stable, impartial, 

objective, authoritative, progressive and, ultimately, conducive to peace and order. As the organizations 

are designed to serve special purposes and objectives, the issue that would be far more meaningful to 

them than others is not whether they can work towards universalism, but how to function efficiently to 

achieve the objectives of the constituent agreements. 

 

 

 
95 Public policy is recognized in some domestic law as “the policy of the day”, changing “from age to age in 

accordance with the prevailing notions and the social institutions of the time”: C. K. Allen, Law in the Making (7th 

edn., OUP, 1964), at 155-156 (citing Nordenfelt v. Maxim-Nordenfelt Co., [1894] AC 535). 
96 A. von Bogdandy, M. Goldmann, and I. Venzke, “From Public International Law to International Public Law: 

Translating World Public Opinion into International Public Authority”, 28 EJIL (2017) 115, at 122 (referring to 

the “multilevel character of processes and interactions” of global governance). 


